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Re:  Agenda Item 27: Monterey Regional Storm Water Management Plan; and

Agenda Item 28: Draft Cease and Desist Order Nos. R3-2005-0

021, -0022

Dear Mr. Briggs, Ms, Dunaway and Board Members:

Enclosed please find a submittal pr
our clients, Respondents The Pebblc Beach Company an
item Nos. 27 and 28 referenced-above an
submittal supplements our band-delivered submittal of February 7, 2

following documents:

epared by Latham & Watkins LLP on behalf of
d the City of Carmel, regarding Agenda

d scheduled for Hearing on February 11, 2005. This
005. We are submitting the

1. Supplemental Opposition to Cease and Desist Orders; and

2. Proof of Service.

Thank you for your conside
brief and supporting documents and your ac

rccord.

Very truly yours,

ration of the issues raised in the attached opposition
ceptance of these materials into the administrative
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| ILATHAM & WATKINS LLP
Paul N. Singarella (Bar No. 155393)
Kelly E. Richardson (Bar No. 210511)
650 Town Center Drive, Suite 2000
Costa Mesa, Califormia 92626-1925
Tclephone: (714) 540-1235
4 || Facsimile: (714) 755-8290

~N

2

5 i Attorneys for Respondents
The Pebble Beach Company, and

¢ | City of Carmel

7
8
STATE OF CALIFORNIA
9 CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL COAST REGION

MONTEREY REGIONAL STORM WATER
MANAGEMENT PLAN

PROPOSED CEASE AND DESIST ORDER
NOS. R3-2005-0021 AND R3-2005-0022

SUPPLEMENTAL OPPOSITION TO

In the matters of:

MONTEREY REGIONAL STORM WATER
13 | MANAGEMENT PLAN,

14 | Public Hearing for the Approval of a Storm
Water Management Plan, General NPDES

15 || Permit No. CAS000004) MONTEREY REGIONAL STORM WATER
| MANAGEMENT PLAN AND CEASE AN
16 DESIST ORDERS -
PROPOSED CEASE AND DESIST
17 || ORDERS,
18 | Requiring The Pebble Beach Company, Hearing Date: February 11, 2005
Monterey County, and City of Carmel, to Time: 8:30 a.m.
Place: Richard W. Nutter Agnicultural

19 || Cease and Desist from Discharging Waste to

Areas of Special Biological Significance Conference Center
20 [ (ASBS) in Violation of Prohibitions 1432 Abbott Street
Prescribed by the State Waler Resources Salinas, CA 93901

21 | Control Board

LATHAM & WATKING [[SI\472438.]
ATTIARNEYS AT Law
ANtz COuNTY




FROM AV & WATKING "172 ‘ noo n oA AT 4 0 AT 4D -
FRON LATERY & WATKISS L1 BOK) 2. 705 12:00/5T 11:38°%0. 4861460403 2 4

1 | L ARGUMENT

In accordance with long-standing common-law principles, Pebble Beach

ro

Company (“PBC™) and the City of Camel-by-the-Sea (“City” or “Carmel”) have certain drainage

W

rights that the Regional Water Quality Control Board’s (“Board”) Cease and Desist Orders

(“CDOs") completely eliminute. PBC’s and Carmel’s uscs of existing drains was pursuant to all

W

6 1 required governmental approvals. Nonetheless, the CDOs required the complete elimimation of
7 | such runoff.

8 The Califomia Supreme Court has long recognized the owner of higher land to

9 | have an easement or servitude over a lower parcel allowing him to drain runoff from his land.
See, e.gq., Ogburn v. Connor, 46 Cal. 346 (1 873). Use of such an easement is limited only by

11 [ what is reasonable in light of the lower owner’s use. See, €.g.. Ellison v. City of San

12 | Buenaventura, 60 Cal.App.3d 453, 459 (1976); Gdowski v. Louie, 84 Cal.App.4th 1395, 1404
(2000). PBC’s and Carmel’s discharge of flows are well within the ambit of the common-law
14 [ drainage right, and is being stripped in violation of the federal and state constitutions without just
compensation. Here, the lower property is an Area of Special Biological Significance (*ASBS”)
where discharges must not result in an “undesirable alteration in natural water quality.” Cal

Pub. Res. Code § 36700(f). But the Board has made no showing that eliminating all discharges
18 | is desirable or reasonable, and there is even reason to believe that the existing discharges have

19 | some beneficial effects. Therefore, PBC’s and the City’s existing discharges are reasonable and
90 |l constitute a common-law easement or servitude.

California and federal takings jurisprudence is similar. A regulation constitutes a

wking il it goes “too far” in depriving a land owner of its property rights. Penna. Coal Co. v.

23 | Mahon (1922) 260 U.S. 393, 415; Landgate, Inc. v. California Coastal Com. (1998) 17 Cal. 4th

1006. A rcgulation goes too far if it “does not substantially advance legitimate state mterests’ or

25 | “denies an owner economically viable usc of his land.” Agins v. City of Tiburon (1980) 447 U.S.

255,260, The CDOs clearly meet both of these alternative requirements: (1) the Board has o
legitimate interest in stopping all storm water flows to the ASBS before it shows that such flows

28 | cause an “undesirable alteration in natural water quality”; and (2) the CDOs deprive PBC and the

| ATHAM & WATKINS [[SD472438.1
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City of all economically viable use of their common-law drainage easements. Therefore, the
CDOs constitute an unrcasonable taking of property without just compensation under California
and Federal law. Even attempting to comply with the CDOs could cost PBC and the City
millions, if not billions, of dollars—and these costs would constitute damages.

Given the unusual circumstances of this procecding, and the Board’s
extraordinary action, PBC and the City reserve the right to submit further comments and
svidence to the Board as the nature of the Board’s action unfolds.
1L CONCLUSION

For the foregoing reasons, respondents respectfully request that the California

Regional Water Quality Control Board, Central Coast Region, withdraw Cease and Desist Order

Nos. R3-2005-0021 and R3-2005-0022.

Dated: Fcbruary 7, 2005

LATHAM & WATKINS LLP
Paul N. Singarella
Kelly E. Richardson

o ML Ey e 0

Paul N. Singarella
Attorneys for Respondents
PEBBLE BEACH COMPANY, and

CITY OF CARMEL
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PROOF OF SERVICE

I am employed in the County of San Diego, State of California. I am over the age of
18 years and pot a party to this action. My business address is Latham & Watkins LLP, 600 West

Broadway, Suitc 1800, San Diego, CA 92101,
On February 7, 2005, | served the following document described as:

SUPPLEMENTAIL OPPOSITION TO MONTEREY REGIONAL STORM WATER
MANAGEMENT PLAN AND CEASE AND DESIST ORDERS

by serving a true copy of the above-described document in the following manner:

T N S P
o T P A PO e

I deposited the document for facsimile transmission in accordance with the office practice of
Latham & Watkins for collecting and processing facsimiles. Tam familiar with the office practice
of Latham & Watkins for collecting, processing, and transmitting facsimiles. Under that practice,
when a facsimile is depositcd with the Latham & Watkins personnel responsible for facsimiles,
such facsimile is transmitted that same day in the ordinary course of business. The facsimile of
the document was transmitted to the partics as listed below:

Mr. Roger W. Briggs, Executive Officer Ms. Donette Dunaway

California Regional Water Quality Control California Regional Water Quality Control
Board, Central Coast Region Board, Central Coast Region

895 Aerovista Place, Suite 101 895 Aerovista Place, Suite 101

San Luis Obispo, CA 93401-7906 San Luis Obispo, CA 93401-7906

Board Members

California Regional Water Quality Control
Board, Central Cuast Region

895 Aerovista Place, Suite 101

San Luis Obispo, CA 93401-7906

I declarc that I am employed in the office of a member of the Bar of, or permitted to
practice before, this Court at whose direction the service was made and declare under penalty of
perjury under the laws of the State of California that the foregoing is true and correct.

Executed on February 7, 2005, at San Diego, Califorma.

/v

/ v(/[ichelle Wright

STAAT2479.1
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To:  Mr. Roger W. Briggs Fax: 805-543-0397 Tel:
REGIONAL WATER
QUALITY CONTROL
BOARD

Ms. Donette Dunaway 805-543-0397

CALIFORNIA REGIONAL
WATER QUALITY
CONTROL BOARD

Board Members

STATE WATER
RESOURCES CONTROL
BOARD

805-543-0397

From: Daniel Brunton

Re:  Agenda ltem 27:

Agenda Ttem 28: Draft Cease

Monterey Regional Storm Water Management Plan; and
and Desist Order Nos. R3-2005-0021, 0022

EOriginal(s) ta follow

Plcase see attached.
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use of I ndividual or entity 10 whom it is aadressad. If you are not the intended recipiant, or the em
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§50 Town Center Drive, 20th Floor
Coste Mesa, Califomia 92826-1925
Tol: (714) 540-1235 Fax: (714) 755-8290

www.lw.com
FIRM / AFFILIATE OFFICES
LATHAM&aWATKINSuwe Boston New Joreey
Rrussals New York
. - Chicago Northem Virginia
February 7, 2005 Frankfust Orange County
Hamburg Pans
VIA FAX Hong Keng San Diego
Lendon San Francisco
Mr. Roger W. Briggs Los Angelas  Silicon Valiey
. Mitan Singapore
Executive Officer Moscow Tokyo

Washington, D.C.

Board Members
California Regional Watcr Quality Control Board,

Central Coast Region
895 Aerovista Place, Suite 101
San Luis Obispo, California 93401-7906

Ms. Donette Dunaway

California Regional Water Quality Control Board,
Central Coast Region

895 Acrovisia Place, Suite 101

San Luis Obispo, California 93401-7906

Re:  Agenda Item 27: Monterey Regional Storm Water Management Plan; and
Agenda Item 28: Draft Cease and Desist Order Nos. R3-2005-0021, -0022

Dear Mr. Briggs, Ms. Dunaway and Board Members:

Enclosed please find a submittal prepared by Latham & Watkins LLP on behalf of
our clicnts, Respondents The Pebble Beach Company and the City of Carmel, regarding Agenda
Ttemn Nos. 27 and 28 referenced-above and scheduled for Hearing on February 11, 2005. This
submittal supplements our hand-dclivered submittal of February 7, 2005. We are submitting the

following documents:

1. Supplemental Opposition to Cease and Desist Orders; and

2. Proof of Service.

Thank you for your consideration of the issues raised in the attached opposition

brief and supporting documents and your acceptance of these materials into the administrative

record.
Very truly yours,
Paul N. Singarella
Enclosures

SDNA72469.1
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1 |LATHAM & WATKINS LLP
Paul N. Singarella (Bar No. 155393)
Kelly E. Richardson (Bar No. 210511)
650 Town Center Drive, Suite 2000
3 | Costa Mesa, California 92626-1925
Telephone: (714) 540-1235
4 || Facsimile: (714) 755-8290

o

5 | Attomeys for Respondents
The Pebble Beach Company, and
6 | City of Carmel

7
8
STATE OF CALIFORNIA
9 CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
10 CENTRAIL COAST REGION

11
MONTEREY REGIONAL STORM WATER

MANAGEMENT PLAN

PROPOSED CEASE AND DESIST ORDER
NOS, R3-2005-0021 AND R3-2005-0022

In the matters of:

MONTEREY REGIONAL STORM WATER
13 | MANAGEMENT PLAN,

14 | Public Hearing for the Approval of a Storm

Watcr Management Plan, General NPDES SUPPLEMENTAL OPPOSITION TO

15 | Permit No. CAS000004) MONTEREY REGIONAL STORM WATER
MANAGEMENT PLAN AND CEASE AN
16 DESIST ORDERS .
PROPOSED CEASE AND DESIST
17 | ORDERS,
18 | Requiring The Pebble Beach Company, Hearing Date: February 11, 2005
Montcrey County, and City of Carmel, to Time: 8:30 a.m.
Richard W. Nutter Agricultural

19 | Cease and Desist from Discharging Wasle to | Place:
Areas of Special Biological Significance
20 [ (ASBS) in Violation of Prohibitions
Prescribed by the State Waler Resources
21 [ Control Board

Conference Center
1432 Abbott Street
Salinas, CA 93901

27

28
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I ARGUMENT

In accordance with long-standing common-law principles, Pebble Beach
Company (“PBC™) and the City of Camel-by-the-Sea (“City” or “Carmel”) have certain drainage
rights that the Regional Water Quality Control Board’s (“Board”) Cease and Desist Orders
(*CDOs”) completely eliminate. PBC’s and Carmel’s uses of existing drains was pursuant to all
required governmental approvals. Nonetheless, the CDOs required the complete elimination of
such runoff.

‘The California Supreme Court has long recognized the owner of higher land to
have an easement or servitude over a lower parcel allowing him to drain runoff from his land.
See, e.g., Ogburn v. Connor, 46 Cal. 346 (1873). Use of such an easement is limited only by
what is reasonable in light of thc lower owner’s use. See, €., Ellison v. City of San
Buenaveniura, 60 Cal App.3d 453, 459 (1976); Gdowski v. Louie, 84 Cal. App.4th 1395, 1404
(2000). PBC’s and Carmel’s discharge of flows are well within the ambit of the common-law
drainage right, and is being stripped in violation of the federal and state constitutions without just
compensation. Here, the lower property is an Area of Special Biological Significance (“ASBS”)
where discharges must not result in an “undesirable alteration in natural water quality.” Cal.
Pub. Res. Code § 36700(f). But the Board has made no showing that eliminating all discharges
is desirable or reasonable, and there is even reason to believe that the existing discharges have
some beneficial cffects. Thercfore, PBC’s and the City’s existing discharges arc reasonable and
constitute a common-law easement or servitude.

California and federal takings jurisprudence is similar. A regulation constitutes a
taking if it goes “too far” in depriving a land owner of its property rights. Penna. Coal Co. v.

Mahon (1922) 260 U.S. 393, 415; Landgate, Inc. v. California Coastal Com. (1998) 17 Cal. 4th

1006. A regulation goes too far if it “‘does not substantially advance legitimate state interests” or

“denics an owner economically viable use of his land.” Agins v. City of Tiburon (1980) 447 U.S.

255, 260. The CDOs clearly meet both of these alternative requirements: (1) the Board has no
legitimate interest in stopping all storm water flows to the ASBS before it shows that such flows

cause an “undesirable alteration in natural water quality”; and (2) the CDOs deprive PBC and the

SD\A72438.]




FA0M _ATHAN

LATHAM & WATKING ISD\472438.1
ATTONRNEY S AL o

DrascE ST

17
18
19
20

QY
i =N

 WATCONS LIF (MON) 2. 7705 172:06/3T. [2:04/N0. £8614604.G 2

City of all economically viable use of their common-law drainage easements. Therefore, the
CDOs constitute an unrcasonable taking of property without just compensation under California
and Federal law. Even attempting to comply with the CDOs could cost PBC and the City
millions, if not billions, of dollars—and these costs would constitute damages.

Given the unusual circumstances of this proceeding, and the Board’s
extraordinary action, PBC and the City reserve the right to submit further comments and
evidence to the Board as the nature of the Board’s action unfolds.

IL. CONCLUSION

For the foregoing reasons, respondents respectfully request that the California

Regional Water Quality Control Board, Central Coast Region, withdraw Cease and Desist Order

Nos. R3-2005-0021 and R3-2005-0022.

Dated: February 7, 2005

LATHAM & WATKINS LLP

Paul N. Singarella
Kelly E. Richardson

M ke M 0P

Paul N. Singarella *
Attorneys for Respondents
PEBBLE BEACH COMPANY, and

CITY OF CARMEL
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PROOF OF SERVICE
1 am employed in the County of San Diego, State of California. 1am over the age of
18 years and not a party to this action. My business address is Latham & Watkins LLP, 600 West
Broadway, Suitc 1800, San Diego, CA 92101.

On Februaary 7, 2005, I served the following document described as:
SUPPLEMENTAL OPPOSITION TO MONTEREY REGIONAL STORM WATER
MANAGEMENT PLAN AND CEASE AND DESIST ORDERS
by serving a true copy of the above-described document in the following manner:

i (R

1 deposited the document for facsimile transmission in accordance with the office practice of

[atham & Watkins for collecting and processing facsimiles. I am familiar with the office practice

of Latham & Watkins for collecting, processing, and transmitting facsimiles. Under that practice,

when a facsimile is deposited with the Latham & Watkins personnel responsible for facsimiles,

such facsimile is transmitted that same day in the ordinary course of business. The facsimile of

the document was transmitted to the parties as listed below:

Mr. Roger W. Briggs, Executive Officer Ms. Donette Dunaway

California Regional Water Quality Control California Regional Water Quality Control

Board, Central Coast Region Board, Central Coast Region

895 Aerovista Place, Suite 101 895 Aerovista Place, Suite 101

San Luis Obispo, CA 93401-7906 San Luis Obispo, CA 93401-7906

Board Members

California Regional Water Quality Control

Board, Central Coast Region

895 Aerovista Place, Suite 101

San Luis Obispo, CA 93401-7906

[ declare that I am employed in the office of a member of the Bar of, or permitted to

practice before, this Court at whose direction the service was made and declare under penalty of
perjury under the laws of the State of California that the foregoing is true and correct.

Executed on February 7, 2005, at San Diego, California.

/ 'ﬂﬁcheue Wright
SDW472479.1
PROOF OF SERVICE
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www. lw.com
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LATHAM&WATK I N SLLP Baston New Jersey
Brussels New York
Chicago Northem Virginia
Frankfurt Qrange County
Hamburg Paris
FACSIMILE TRANSMISSION HongKong  San Diego
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February 7, 2005 Los Angeles  Silicon Valley
Milan Singapore
Moscow Tokya

Washington, D.C.

TO:  Mr. Roger W. Briggs " Fax: 305-543-0397 Tel:
REGIONAL WATER
QUALITY CONTROL
BOARD

Ms. Donette Dunaway 805-543-0397
CALIFORNIA REGIONAL

WATER QUALITY

CONTROL BOARD

Board Members 805-543-0397
STATE WATER

RESOURCES CONTROL

BOARD

From: Daniel Brunton

Re:  Agenda Item 27: Monterey Regional Storm Water Management Plan; and
Agenda Item 28: Drafi Cease and Desist Order Nos. R3-2005-0021, 0022

[ Original(s) to follow R Number of pages, including cover: é

Please see atrached.

The infermation contained In this facsimile is confident al ard may slso contain privileged atiorney-dient intcrmation ar work product. The information is intended only for the
use uf the individual or antity to whom if 15 addrassad - you arc nal the infended recipient, or the empioyee or agent responsible to deliver it to the intended redpient, you are
hereby natified that any use. disseminazon. distibution o~ copying of this communication is strictly prahidited. If you have received the facsimile in emor, please mmed:ately
oty e by tzlephonz. and ralum the o ginal Message ic us 3t (ke agoress sbove via the U.S. Posial service. Thank you.

If there are any problems with this transmission, please call (619) 238-2980.
50146488 |
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Tel: (T14) 840-12358 Fax: (714) 7588290
www.{w.com

FIRM [ AFFILIATE OFFICES
LATHAM&WATK l NSLLP Boston New Jersey
Brussels New Yark
—~ Chicago Northern Virginia
FCbmary /s 2005 Frankfurt Orange County
Hamburg Paris
VIA FAX Hong Kong San Diego
London San Francieco
Mr. Roger W. Briggs Los Angeles - Sificon Valley
e Milan Singapore
Executive Officer Moscow Tokyo

Waghington, D.C.
Board Membecrs
California Regional Water Quality Control Board,
Central Coast Region
893 Aerovista Place, Suite 101
San Luis Obispo, Califorma 93401-7906

Ms. Donette Dunaway

California Regional Water Quality Control Board,
Central Coast Region

895 Acrovista Place, Suite 101

Sau Luis Obispo. California 93401-7906

Re:  Agenda Item 27: Monterey Regional Storm Water Management Plan; and
Agenda Item 28: Draft Cease and Desist Order Nos. R3-2005-0021, -0022

Dear Mr. Briggs. Ms. Dunawayv and Board Members:

Enclosed please find a submittal prepared by Latham & Watkins LLP on behalf of
our clients, Respondents The Pebble Beach Company and the City of Carmel, regarding Agenda
Item Nos. 27 and 28 referenced-above and scheduled for Hearing on February 11, 2005. This
submittal supplements our hand-delivered submittal of February 7, 2005. We are submitting the
following documents:

i Supplemental Opposition to Cease and Desist Orders; and
2, Proof of Service.

Thank you for your consideration of the 1ssues raised in the attached opposition
brief and supporting documents and your acceptance of these matenals into the administrative

record.
Very truly vours,
pt fomtt P
Paul N. Singarella
Enclosures

SD47246% |
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U | LATHAM & WATKINS LLP
Paul N. Singarella (Bar No. 155393)
Kclly E. Richardson (Bar No. 210511)
650 Town Center Drive, Suite 2000
3 | Costa Mesa, California 92626-1925
Telephone: (714) 540-1235
4 | Facsimile: (714) 755-8290

[

5 | Attorneys for Respondents
The Pebble Beach Company, and
6 || City of Carmel

STATE OF CALIFORNIA
7 CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
10 CENTRAL COAST REGION
11
In the matters of: MONTEREY REGIONAL STORM WATER
12 MANAGEMENT PLAN
MONTEREY REGIONAL STORM WATER
13 | MANAGEMENT PLAN, PROPOSED CEASE AND DESIST ORDER
; NOS. R3-2005~0021 AND R3-2005-0022
i4 | Public Heanng for the Approval of a Storm
Water Management Plan, General NPDES SUPPLEMENTAL OPPOSITION TO
15 ' Permit No. CAS000004) MONTEREY REGIONAL STORM WATER
MANAGEMENT PLAN AND CEASE AND
16 DESIST ORDERS
| PROPOSED CEASE AND DESIST
17 | ORDERS,
18 1 Requiring The Pebble Beach Company, Hearing Date: February 11, 2005
i Montercy County, and City of Carmel, to Time: 8:30 a.m.
19 ! Ceasc and Desist from Discharging Waste to | Place: Richard W. Nutter Agricultural
 Areas of Special Biological Significance Conference Center
20 | (ASBS) in Violation of Prohibitions 1432 Abbott Street
Prescribed by the State Water Resources Salinas, CA 93901
21 || Control Board
22
23
24
25
26
27
28 |
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1L ARGUMENT

[

In accordance with long-standing common-law principles, Pebble Beach

Company (“PBC”) and the City of Camel-by-the-Sea (“City” or “Carmel”) have certain dramage

L

4 | nghts that the Regional Water Quality Control Board’s (“Board™) Cease and Desist Orders
5 I (*CDOs”) completely eliminate. PBC’s and Carmel’s uses of existing drains was pursuant to all
6 | required governmental approvals. Nonetheless, the CDOs required the complete elimination of
7 I'such runoff.
8 The California Supreme Court has long recognized the owner of higher land to
9 | have an easement or scrvitude over a lower parcel allowing him to drain runoff from his land.
10 | See, e.g., Oghburn v. Connor, 46 Cal. 346 (1873). Use of such an ¢asement 1s limited only by
11 { what is reasonable in light of the lower owner's use. See, e.g., Ellison v. City of San
12 || Buenaventura, 60 Cal.App.3d 453, 459 (1976); Gdowski v. Louie. 84 Cal.App.4th 1393, 1404
13 | (2000). PBC’s and Carmel’s discharge of flows are well within the ambit of the common-law

14 | drainage right, and is being stripped in violation of the federal and state constitutions without just

IS || compensation. Here, the lower property 1s an Area of Special Biological Sigmificance (“FASBS”)

‘where discharges must not result in an “undesirable alteration in natural water quality.” Cal.

—_
o8

17 | Pub. Res. Code § 36700(f). But the Board has made no showing that eliminating all discharges

is desirablc or reasonable, and there is even reason to believe that the existing discharges have

19 || some beneficial effeets. Therefore, PBC’s and the City’s existing discharges are reasonable and

20) || constitute a comumon-law casement or servitude.

21 California and federal takings jurisprudence is similar. A regulation constitutes a

22 | taking if it goes “too far” in depriving a land owner of its property rights. Penna. Coal Co. v.

|
23 ) Mahon (1922) 260 U.S. 393, 415; Landgate, Inc. v. California Coastal Com. (1998) 17 Cal. 4th
24 1006. A regulation goes too far ifit “does not substantially advance legitimate state interests” or

i ~denics an owner economically viable use of his land.” Agins v. City of Tiburon (1980) 447 U.S.

25 |
26 ! 255,260. The CDOs clearly meet both of these alternative requirements: (1) the Board has no
27 !‘ Jegilimate interest in stopping all storm water flows to the ASBS before it shows that such flows

2

oG

' cause an “undesirable alteration in natural water guality™; and (2) the CDQOs deprive PBC and the
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1 | City of all cconomncally viable use of their common-law drainage easements. Therefore, the
CDOs constitute an unreasonable taking of property without just compensation under California

and Federal law. Even attempting to comply with the CDOs could cost PBC and the City

Eo S R

millions, 1f not billions, of dollars—and these costs would constitute damages.

Given the unusual circumstances of this procceding, and the Board’s

N

6 | extraordinary action, PBC and the City reserve the right to submit further comments and

7 evidence to the Board as the nature of the Board’s action unfolds.

8 [ 11. CONCLUSION

9 For the foregoing reasons, respondents respectfully request that the California

10 | Regronal Water Quality Control Board, Central Coast Region, withdraw Cease and Desist Order

Il | Nos. R3-2005-0021 and R3-2005-0022.

13 || Dated: Fcbruary 7, 2005

14 LATHAM & WATKINS LLP
Paul N. Singarella

15 Kelly E. Richardson

16

; o AL Bopdl 0P

Paul N. Singarella

1% Attorneys for Respondents
PEBBLE BEACH COMPANY, and
19 CITY OF CARMEL
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i
:
4

1 PROOF OF SERVICE

I am employed in the County of San Diego, State of California. I am over the age of
18 years and not a party to this action. My business address is Latham & Watkins LLP, 600 West

138

3 | Broadway, Suite 1800, San Diego, CA 92101.

4 On February 7, 2005, I served the following document described as:

) SUPPLEMENTAL OPPOSITION TO MONTEREY REGIONAL STORM WATER

6 MANAGEMENT PLAN AND CEASE AND DESIST ORDERS

, by scrving a true copy of the above-described document in the following manner:

8 -

9  Ideposited the document for facsimile transmission in accordance with the office practice of

i Latham & Watkins for collecting and processing facsimiles. I am familiar with the office practice

10 4 of Latham & Watkins for collecting, processing, and transmitting facsimiles. Under that practice,
" f: when a facsimile 18 deposited with the Latham & Watkins personnel responsible for facsimiles,

such facsimile 1s transmutted that same day in the ordinary course of business. The facsimile of
15 | the document was transmitted to the parties as histed below:

13 | Mr. Roger W, Briggs, Executive Officer Ms. Donette Dunaway
California Regional Water Quality Control California Regional Water Quality Control
14 | Board, Central Coast Region Board, Central Coast Region
| 895 Aerovista Place, Suite 101 895 Aerovista Place, Suite 101
15| San Luis Obispo, CA 93401-7906 San Luis Obispo, CA 93401-7906
16

Board Members

17 i Calilornia Regional Water Quality Control
Board, Central Coast Region

18 | 895 Aerovista Place, Suite 101

San Luis Obispo, CA 93401-7906

i I declare that I am employed in the office of a member of the Bar of, or permitted to
practice before, this Court at whose direction the service was made and declare under penalty of
71 lpegury under the laws of the State of California that the foregoing 1s true and correct.

]
to

Executed on February 7, 2005, at San Diego, California.

oy

/ "ﬂhicheue Wright

)
O8]
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